




















records is otherwise suspect, the consular officer may require any evidence
relevant to the alien’s history which may appear necessary to determine the
facts.

9 FAM 40.21(a) N3.2-2 Expunging Conviction Under U.S. Law
(TL:VISA-129; 11-9-95)

A full expungement of a conviction under U.S. law has been held to be
equivalent in effect to a pardon granted under INA 241(b) (Matter of E--V--,
5 1&N Dec. 194, and (Matter of O--T--, I&N Dec. 265). By extension, a
pardon granted under INA 241(b) may also appear applicable with respect
to INA 212(a)(2)(A)(i)(). However, not all U.S. state expungement laws
equate to full expungements, i.e., expunged for all purposes. Where the
conviction has been expunged, the consular officer shall request from the
applicant a copy of the appropriate state statutory provisions relating to
expungement. A state expungement may be considered equivalent to a full
pardon even when the fact of the conviction may later be used as evidence
in subsequent prosecutions or sentencing, or as a factor in the granting of
drivers licenses or the licensing of teachers, physicians or lawyers. If the
state provision contains more limitations than listed above, the consular
officer shall request an advisory opinion as to the effectiveness of the
procedure by submitting a full definition of the state expungement
provisions to CA/VO/L/A.

9 FAM 40.21(a) N3.2-3 Expunging Conviction Under U.S. Federal Law
(TL:VISA-46; 8-26-91)

The Comprehensive Crime Control Act of 1984, effective October 12,
1984, repealed the Federal First Offender provisions cited as 21 U.S.C.
844(b)(1) and the Federal Youth Corrections Act provisions cited as 18
U.S.C. 5021. Both of these procedures expunged convictions for all
purposes. The consular officer shall honor certificates verifying
expungement under either of these sections. These procedures have
been replaced by 18 U.S.C. 3607. An expungement under this section
likewise vitiates a conviction for purposes of INA 212(a)(2)(A)(i)(1).

9 FAM 40.21(a) N3.3 “Convictions’ Relating to Pre-trial Actions
(TL:VISA-46; 8-26-91)

a. An applicant has not been convicted of a crime if he or she:

(1) Is under investigation;

(2) Has been arrested or detained;
(3) Has been charged with a crime; or
(4) s under indictment.






9 FAM 40.21(a) N3.4-4 Judicial Recommendation Against Deportation
(JRAD)

(TL:VISA-46; 8-26-91)

a. Section 505 of the Immigration Act of 1990 Pub. L. 101-649
eliminated judicial recommendations against deportation (JRADs) for
convictions which occurred on, or after November 29, 1990, the date of
enactment of Pub. L. 101-649. JRADs granted prior to that date will be
recognized by the INS and the Department of State. Those issued on or
after that date will not be recognized.

b. Former INA 241(b)(2), repealed by Pub. L. 101-649, granted relief
from deportation to an alien for whom the judge, at the time of sentencing or
within thirty days thereafter, recommended to the Attorney General that the
alien not be deported. Such judicial recommendation granted prior to
November 29, 1990, has “the effect of immunizing the alien” from the
application of INA 212(a)(2)(A)(i) with regard to the conviction for which the
JRAD was issued. It has no effect, however, on ineligibility under INA
212(a)(2)(A)(ii) since 241(a)(2)(B) specifically exempted convictions for
violations of drug laws from eligibility for a JRAD. JRADs affect convictions
within the U.S. judicial system only. Convictions in foreign courts are not
susceptible to a JRAD by either their own or by U.S. courts.

9 FAM 40.21(a) N3.4-5 Conviction While U.S. Citizen
(TL:VISA-129; 11-9-95)

a. In view of the elimination of the judicial recommendation against
deportation, the finding of the Supreme Court in Costello v. INS, 376 U.S.
120, is now in question. The Supreme Court held that a conviction of a
naturalized citizen did not invoke deportation under INA 241(a)(2)(A)(i)
since the possibility of a judicial recommendation under INA 241(b) was not
available for a citizen of the United States. Consequently, an alien who was
convicted while a U.S. citizen was not ineligible to receive a visa under INA
212(a)(2)(A)(i) based solely upon such a conviction.

b. The consular officers shall submit all cases involving the conviction of
an applicant while he or she was a citizen of the United States to VO/L/A for
an advisory opinion. [See § 9 FAM 40.21(a) PN1.]

9 FAM 40.21(a) N3.5 PardonsRelating to Convictions
(TL:VISA-129; 11-9-95)

INA 241(b) provides that certain U.S. pardons remove deportability for
U.S. convictions. Matter of H--, 6 I&N Dec. 90, holds that such pardons
remove ineligibility under INA 212(a)(2)(A)(i)(1). Pardons which have this
mitigating effect must be of specific kinds. Generally, they must be pardons









9 FAM 40.21(a) N4.3 Evidence of Eligibility to Apply for a Waiver
(TL:VISA-129; 11-9-95)

When the court records or statutes leave doubt concerning an alien’s
eligibility for a waiver, the consular officer shall ensure that complete
records and copies of all relevant portions of the statute under which the
conviction was obtained are assembled, as well as any available
commentary by authorities, prior judicial holdings and the like. The post
shall forward these documents to INS together with the waiver application.
[See 89 FAM 40.21(a) PN2 for waiver procedures.]

9 FAM 40.21(a) N5 Admitting CrimesInvolving Moral
Turpitude

9 FAM 40.21(a) N5.1 Alien Admission to Crime Involving Mor al
Turpitude

(TL:VISA-29; 1-12-90)

If it is necessary to question an alien for the purpose of determining
whether the alien is ineligible to receive a visa as a person who has
admitted the commission of the essential elements of a crime involving
moral turpitude, the consular officer shall make the verbatim transcript of
the proceedings under oath a part of the record. In eliciting admissions from
visa applicants concerning the commission of criminal offenses, consular
officers shall observe carefully the following rules of procedure:

(1) The consular officer shall give the applicant a full explanation of the
purpose of the questioning. The applicant shall then be placed under oath
and the proceedings shall be recorded verbatim.

(2) The crime, which the alien has admitted, must appear to constitute
moral turpitude based on the statute and statements from the alien. It is not
necessary for the alien to admit that the crime involves moral turpitude.

(3) Before the actual questioning, the consular officer shall give the
applicant an adequate definition of the crime, including all essential
elements. The consular officer must explain the definition to the applicant in
terms he or she understands, making certain it conforms to the law of the
jurisdiction where the offense is alleged to have been committed.

(4) The applicant must then admit all the factual elements which
constituted the crime (Matter of P--, 1 I&N Dec. 33).

(5) The applicant’'s admission of the crime must be explicit, unequivocal
and unqualified (Howes v. Tozer, 3 F2d 849)









9 FAM 40.21(a) N5.11 Quality of Admission
(TL:VISA-46; 8-26-91)

In any case where an admission is considered independent of any other
evidence, the consular officer shall develop that admission to a point where
there is no reasonable doubt that the alien committed the crime in question.
[See 9 FAM 40.21(a) N4.3 and 9 FAM 40.21(a) N4.4.]

9 FAM 40.21(a) N6 Determining Whether Conviction is
Crime Involving Moral Turpitude

9 FAM 40.21(a) N6.1 Provisions of Law Defining Particular
Offense

(TL:VISA-129; 11-9-95)

Where the record clearly shows the conviction to be predicated on a
specific provision of law, whose terms necessarily embrace only acts that
are offenses involving moral turpitude, the fact that the conviction was so
predicated supports a conclusion that the conviction was of a crime that
involves moral turpitude. Since the ineligibility relates to the conviction of a
crime, rather than a commission of a crime, involving moral turpitude, the
statutory definition of the offense will determine whether the conviction
involves moral turpitude. Each separate provision of law defining an offense
must be read in conjunction with such other provisions of law as are
pertinent to its interpretation.

9 FAM 40.21(a) N6.2 Divisible StatutesUnder U.S. and Foreign
Law

(TL:VISA-29; 1-12-90)

If the provision of law on which a conviction is predicated embraces in
its terms both acts that do and do not involve moral turpitude, the consular
officer must evaluate the nature of the act. If the divisible statute in question
is part of the law of one of the states, the consular officer may only examine
the charge, plea, verdict, and sentence in assessing the presence of moral
turpitude in the act for which the conviction was obtained. The consular
officer cannot examine evidence provided in the trial or from any other
source, or statements by the alien or any other person. If the statute in
guestion is a part of the law of a foreign country, the consular officer may
assess the presence of moral turpitude in the act for which conviction has
been obtained by reference to any part of the record of the trial which
produced the conviction. The consular officer shall consider also
admissions of the alien in making such a determination.



9 FAM 40.21(a) N7 Sentencina Clause
(TL:VISA-46; 8-26-91)

The Immigration Act of 1990 amended the sentencing clause by
removing the term “sentence actually imposed.” The emphasis of the
exculpatory provisions, INA 212(a)(2)(A)(ii)(I), remains on the length of the
term of imprisonment to which the alien was sentenced. Yet, the provision
only applies to crimes for which the maximum penalty possible does not
exceed imprisonment for one year.

9 FAM 40.21(a) N7.1 Provisionsof INA 212(a)(2)(A)(ii)(1)
(TL:VISA-129; 11-9-95)

As amended, a conviction or admission of the commission of a crime of
moral turpitude will not serve as the basis of ineligibility under INA
212(a)(2)(A)(i), if the following conditions have been met:

(1) The applicant has been convicted of or has admitted to the
commission of only one crime;

(2) The maximum penalty possible for the crime of which the alien was
convicted did not exceed imprisonment for one year;

(3) The applicant has been convicted, but the alien was not sentenced
to a term of imprisonment in excess of six months regardless of the extent
to which the sentence was ultimately executed;

(4) The applicant has admitted the commission of a crime of moral
turpitude, and the maximum penalty possible for such crime does not
exceed imprisonment for one year; and

(5) The applicant is otherwise admissible.

9 FAM 40.21(a) N7.2 Applying Sentencing Clause in Case of
Conviction (Where Conviction is Present)

(TL:VISA-46; 8-26-91)

The amending language removed the phrase “sentence actually
imposed” and replaced that with the alien was not sentenced to a term of
imprisonment in excess of 6 months (regardless of the extent to which the
sentence was ultimately executed). The contemplated “term of
imprisonment” constitutes the specific sentence meted out by the court prior
to the imposition of any suspension. For example, if a court imposes a
sentence of nine months of imprisonment, but suspends all nine months
and imposes two years of probation, the alien can not benefit from the
sentencing clause because the nine months term of imprisonment exceeds
the statutory 6 months maximum.






9 FAM 40.21(a) N7.6 Distinguishing Between Single Offense and
Single Conviction

(TL:VISA-46; 8-26-91)

The INA language requires that the sentencing clause exemption is
applicable only if the alien has committed only one crime involving moral
turpitude. The consular officer shall determine as a matter of fact whether,
despite the fact that there is a single conviction, more than one crime may
have been committed by the alien.

9 FAM 40.21(a) N7.6-1 Multiple Counts
(TL:VISA-29; 1-12-90)

While a general examination of the life of a visa applicant must not be
undertaken, several factual patterns have been held to yield the conclusion
that an alien convicted on two counts in one indictment is ineligible for the
sentencing clause exemption even though only one conviction exists and
the two offenses constituted a single scheme of criminal misconduct.

9 FAM 40.21(a) N7.6-2 Relevant Facts
(TL:VISA-29; 1-12-90)

In Matter of S. R., 7 I&N Dec. 495; Matter of DeM., 9 I&N Dec. 218, it
has been held that when an alien’s conviction has been expunged under a
state expungement preceding, the consular officer may use the conviction
as evidence that the alien committed more than one crime of moral
turpitude and is therefore ineligible for relief under the sentencing clause.

9 FAM 40.21(a) N8 Single Crimelnvolving Moral
Turpitude While Under Age 18 (INA 212(a)(2)(A)(ii)(1)

(TL:VISA-46; 8-26-91)

a. The exception found in INA 212(a)(2)(A)(ii)(I) for an alien who has
committed a single crime involving moral turpitude while under the age of
18 allows the issuance of a visa to the alien although the alien was
convicted while over the age of 18 if the:

(1) Crime was committed when the alien was under 18 years of age,
and the crime was committed (and the alien released from any confinement
to a prison or correctional institution imposed for the crime) more than 5
years before the date of application for a visa or other documentation and
the date of application for admission to the United States, or

(2) Maximum penalty possible for the crime of which the alien was
convicted (or for which the alien admits having committed constituted the















